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I. PRELIMINARY STATEMENT 

ActiveVideo’s representation to the Court that Twombly and Iqbal have no application to 

patent cases is wrong.  This same argument was made to the Court in Iqbal, and rejected with 

clarity by Justice Kennedy: 

 Respondent first says that our decision in Twombly should be limited to pleadings 
made in the context of an antitrust dispute.… This argument is not supported by 
Twombly and is incompatible with the Federal Rules of Civil Procedure. Though 
Twombly determined the sufficiency of a complaint sounding in antitrust, the 
decision was based on our interpretation and application of Rule 8…. That Rule in 
turn governs the pleading standard “in all civil actions and proceedings in the 
United States district courts.…” Our decision in Twombly expounded the pleading 
standard for “all civil actions”…. 

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009). 

No amount of alchemy will cure the apparent defects in ActiveVideo’s Complaint, which 

alleges infringement of five patents by Verizon’s entire fiber optic communications network.1  

To survive a motion to dismiss every plaintiff must now meet the Twombly/Iqbal “plausibility 

standard” on its face.  “Threadbare recitals of the elements of a cause of action, supported by 

mere conclusory statements, do not suffice.”  Id. at 1949. 

The Supreme Court has described the analysis of any complaint’s sufficiency as  

factually and context-specific, depending at least in part on the complexity of the case.   

ActiveVideo’s five patents and 121 claims are not analogous to the invention of a three-legged 

stool.  They represent an assortment of claims for a variety of information video delivery systems 

and methods.  Similarly, “FiOS” is not a chair.  It is a trademark utilized with several different 
                                                 

1 ActiveVideo’s Opposition to Verizon’s Motion to Dismiss represents to the Court that 
the Complaint alleges that Verizon’s FiOS “video on demand system and service infringes” all 
five of ActiveVideo’s patents.   Opposition at p. 1.  Yet that allegation cannot be found in the 
Complaint.  While the mere identification of “video on demand” services as the infringing 
product would not cure the deficiencies of this Complaint, it is nonetheless telling that  
ActiveVideo now feels compelled to supplement its complaint with allegations it did not actually 
make.    
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Verizon service offerings (including various Internet, telephone and video services) that are 

provided to customers over direct fiber-optic connections. As the Supreme Court has observed, 

the determination of whether this Complaint states a “plausible” claim for relief requires the 

Court to “draw upon its judicial experience and common sense.”  Common sense compels the 

conclusion that this Complaint does nothing to inform the Court and Verizon of what claims are 

asserted, what Verizon products, methods or services infringe and or how any claims are 

allegedly infringed.    

ActiveVideo’s attacks about Verizon’s motivations for filing this motion merit little 

response.  This motion is not a delay tactic.  It was filed 21 days after service of the Complaint.  

If granted, ActiveVideo will be required to allege its contentions with particularity, saving 

Verizon, and ultimately the Court, substantial time and expense.  

ActiveVideo’s suggestion that this Complaint deserves some expedited treatment defies 

common sense.   The five patents are nine to fourteen years old, all having issued at least three 

years prior to Verizon offering FiOS TV services, yet ActiveVideo would have the Court believe 

that it just recently discovered that Verizon’s FiOS systems and services infringe them and that 

there is some pending urgency to the resolution of its claim.   

II. ARGUMENT 

A. THE LAW AFTER TWOMBLY AND IQBAL ESTABLISHES ELEVATED 
STANDARDS FOR NOTICE PLEADING 

The jurisprudence of notice pleading post Iqbal has established several guiding 

principles.  These principles permeate all of the applicable case law, regardless the final result, 

and they can be found in cases decided now by the Supreme Court, the Federal Court, the Fourth 

Circuit and District Courts alike. 
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1. The sufficiency of any complaint must be analyzed on a case-specific basis, using 

the judicial experience and common sense of the Court. 

2. Each complaint must meet what the Supreme Court has called a “plausibility 

standard,” which the Court has explained means more than pleading conclusory allegations that 

the defendant has committed a legal wrong.  In other words, unadorned and threadbare recitals of 

the elements of a cause of action, supported by mere “conclusory statements” do not suffice.   

Iqbal, at 1949. 

3. The requirements of notice pleading have been elevated by Twombly because the 

Court noted the need for a workable mechanism to weed out baseless claims early, lest “a 

plaintiff with ‘a largely groundless claim’” be allowed to take “up the time of a number of other 

people, with the right to do so representing an in terrorem increment of settlement value.”  Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 557-58 (2007) (citation omitted).   

4. Courts may no longer defer engaging the sufficiency of a complaint by 

concluding that early discovery will allow the defendant sufficient time to ascertain the details of 

the plaintiff's infringement allegations. “Rule 8 … does not unlock the doors of discovery for a 

plaintiff armed with nothing more than conclusions.”  Iqbal, 129 S. Ct. at 1949. 

B. CASES CITED BY ACTIVEVIDEO ARE EITHER DISTINGUISHABLE 
OR HAVE BEEN OVERRULED BY SUBSEQUENT PRECEDENT  

ActiveVideo’s Opposition to the Motion to Dismiss cites a number of cases it contends 

stand for the proposition that the rules for pleading a patent infringement case have not changed 

and are not subject to these rules of general applicability.  Each of those cases is distinguishable, 

either because it predates the clarifying principles laid down in Iqbal or the Federal Circuit’s 

decision in Colida v. Nokia Inc., 347 Fed. Appx. 568, No. 2009-1326, 2009 WL 3172724 (Fed. 

Cir. Oct. 6, 2009), or because the plaintiff in those cases actually plead factual information 
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sufficient to meet the “plausibility standard.”  As each of these cases must be considered on a 

factually specific basis, it is useful to consider the facts of each, rather than to make 

generalizations about the holding.  

1. McZeal v. Sprint Nextel Corp., 501 F.3d 1354 (Fed. Cir. 2007). 

ActiveVideo first relies on McZeal to argue that Twombly’s elevated standards for 

pleading are not applicable to patent cases, and that unraveling a patent complaint should be “left 

for discovery.”  Opposition at p. 4.  The Iqbal Court specifically rejected both of those 

arguments.  See 129 S. Ct. at 1949.  

ActiveVideo’s reliance upon McZeal is misplaced for a variety of other reasons as well. 

 First, the plaintiff, acting pro se, alleged substantially more factual information about the 

nature of his infringement claims than ActiveVideo does here.    

Second, the McZeal court’s reading of Twombly was incorrect, as the Federal Circuit has 

now tacitly admitted,2 and as Judge Dyk’s vigorous dissent makes clear.  Prior to Iqbal, the 

Federal Circuit ruled that McZeal had sufficiently plead his claim when he identified the 

specifically accused product and a general reference to a “line of wireless VoIP products....”  

McZeal, 501 F.3d at 1357.  The specifics of the infringement claim, the panel ruled, should be 

left for discovery, a procedure specifically rejected by Justice Kennedy in Iqbal.   Iqbal, 129 S. 

Ct. at 1949. 

Third, the McZeal panel never considered whether the complaint had met the plausibility 

standards required by Twombly.  Instead, it took the position that Twombly did not change the 

pleading standard as articulated in Conley v. Gibson, 355 U.S. 41 (1957).  Judge Dyk 

                                                 
2 See Colida v. Nokia, Inc., 347 Fed. Appx. 568, No. 2009-1326, 2009 WL 3172724 (Fed. 

Cir. Oct. 6, 2009).  
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immediately recognized this error, even before the Supreme Court’s clarifications in Iqbal, and 

wrote a detailed dissent.  

At the outset, Judge Dyk observed that Form 18 (formerly Form 16), relied upon heavily 

by ActiveVideo, does not comply with the pleading requirements of Twombly, because it fails to 

require the patentee to plead the particular claims of the patent for which the patentee is alleging 

infringement.3  Here, ActiveVideo has failed to allege which of its 121 claims have been 

infringed.  Judge Dyk also faulted Form 18 for its failure to require the plaintiff to allege which 

specific products meet the limitations of the asserted claims.  Accordingly, Judge Dyk concludes 

that McZeal’s complaint “utterly fails to provide any meaningful notice as to how Sprint has 

infringed the claims under the doctrine of equivalents [or], … how the accused product is 

insubstantially different from the patented devices.”  McZeal, 501 F.3d at 1361. 

Judge Dyk continued his dissent by stating that “conclusory allegations” of infringement 

are insufficient under the standards announced in Twombly, and by reaffirming the Supreme 

Court’s concerns of weeding out frivolous claims:  

The consequence of allowing McZeal’s conclusory allegations to proceed is to 
expose the defendant to potentially extensive discovery before a motion for 
summary judgment may be filed.  Thus the district court “must retain the power to 
insist upon some specificity in pleading before allowing a potentially massive 
factual controversy to proceed.”   

Id. at 1362 (quoting Twombly, 127 S. Ct. at 1967) (footnotes omitted).  
                                                 

3 Form 18 in its current embodiment is outdated.  For example, Form 18 specifies the 
infringing acts as “making, selling and using” without accounting for the fact that 35 U.S.C. 
§ 271(a) has been amended to include importing and offering for sale as additional infringing 
offenses.  Form 18 also only addresses limited circumstances of direct infringement of a utility 
patent.  It does not address inducing infringement under 35 U.S.C. § 271(b), contributory 
infringement under § 271(c), infringement for filing an improper certification under § 271(e)(2), 
infringement for supplying components to be assembled outside the United States under 
§ 271(f)(1) and infringement for using, selling, or importing a product made by a patented 
process under § 271(g).  Nor does Form 18 address pleading joint direct infringement of method 
claims, willful infringement under § 284 or a request for legal fees under § 285. 
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In summary, Judge Dyk concluded that Twombly required plaintiffs to identify the 

particular claims they were asserting, as well as the particular features of the accused product 

they contend meet the limitations of the asserted claims.  Id. at 1363 (citations omitted).  Judge 

Dyk’s dissent has particular relevance to any reading of McZeal for two reasons.  First, his views 

were subsequently confirmed by the Supreme Court’s decision in Iqbal.  Second, the Federal 

Circuit itself embraced his dissent in Colida v. Nokia, Inc., 347 Fed. Appx. 568, No. 2009-1326, 

2009 WL 3172724 (Fed. Cir. Oct. 6, 2009) when another pro se plaintiff’s complaint was 

presented for review.  

In Colida, the Federal Circuit affirmed the dismissal of a claim of design patent 

infringement after finding the complaint to be “facially implausible” because the patentee had 

failed to plead facts alleging where the claimed design appeared in the accused products.  Here, 

neither Verizon nor the Court is informed about what claims ActiveVideo is asserting, much less 

where or how the “FiOS system or services” allegedly infringe those claims.   

Addressing the standards now required of patent complaints after Twombly and as 

clarified by Iqbal, the Federal Circuit amended its view, recognizing that:    

[A]s the Supreme Court recently clarified, the complaint must have sufficient 
“facial plausibility” to “allow the court to draw the reasonable inference that the 
defendant is liable.”  The plaintiff’s factual allegations must “raise a right to relief 
above the speculative level” and cross “the line from conceivable to plausible.” 

Id. at *1 (quoting Iqbal, 129 S. Ct. at 1949; Twombly, 550 U.S. at 555) (emphasis added).   

The court went on to observe that the patentees amended complaint had “state[d] nothing 

about how the accused [product] bears this [claimed] design or anything remotely similarly to 

it.”  Id. at *2.  To be sure, the Colida decision signals that McZeal should be limited to its facts, 

where the court was considering a case from a circuit with lenient pleading standards for pro se 

plaintiffs.  McZeal v. Sprint Nextel Corp., 335 Fed. Appx. 966, No. 2008-1374, 2009 WL 
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1706576, *1 (Fed. Cir. June 18, 2009).  A fairer reading of Colida reveals that McZeal was 

simply wrong, and that Judge Dyk’s dissent was correct in its application of Twombly. 

Though nonprecedential, Colida provides further evidence that the Federal Circuit has 

now recognized that Form 18 has outlived its usefulness in patent cases.  Form 18 does not 

require any showing of how the features of an asserted claim are to be found in an accused 

product.  Yet this is precisely what the Colida court held is now required. 

Accordingly, the plaintiff’s reliance upon McZeal is misplaced at best. The case is no 

longer the law, and even to the extent that it still has some applicability, McZeal supplied 

considerably more information about his invention and how the accused product infringed than 

ActiveVideo does here. 

2. CBT Flint Partners, LLC v. Goodmail Sys., 529 F. Supp. 2d 1376 (N.D. Ga. 
2007). 

 
ActiveVideo’s reliance on Goodmail, a non-controlling decision from the Northern 

District of Georgia, is similarly misplaced.  There the district court decided that the defendant’s 

motion to dismiss a patent case should be denied.  First, like McZeal, Goodmail predates 

Twombly’s clarification by the Supreme Court in Iqbal.  In Goodmail, the court was not 

convinced that Twombly should even be applied to patent cases, concluding that Twombly should 

only be applied to antitrust cases.  See, 529 F. Supp. 2d at 1379 – a conclusion soundly rejected 

by the Supreme Court in Iqbal.    

Finally, the Goodmail court was substantially influenced by the fact that its District had 

special patent rules, which required the parties to exchange their infringement and invalidity 

contentions early in the case.  Yet Justice Kennedy specifically warned that case management 

and liberal discovery are no substitute for requiring the plaintiff to meet the plausibility standard 

before the case is allowed to proceed.  Iqbal, 129 S. Ct. at 1953.    
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Simply put, Goodmail is not a case that reflects the guidance of Iqbal or Colida.  And it 

relies upon McZeal, a case that the Federal Circuit has now orphaned. 

3.  Taltwell, LLC v. Zonet USA Corp., Civil Action No. 3:07cv543, 2007 U.S. Dist. 
LEXIS 93465 (E.D. Va. Dec. 20, 2007). 

 
Taltwell originates from the Eastern District of Virginia.  Like McZeal and Goodmail, it 

predates both Colida and Iqbal and is factually distinguishable.  Recalling the Supreme Court’s 

admonition that the analysis of each complaint is context and factually driven, a close 

examination of the facts in Taltwell is warranted.  Worth noting in Taltwell is what those 

defendants actually knew about the patents and the infringing products. 

Judge Payne and the defendants knew that the plaintiff’s invention had been 

commercialized into an “Automatic Dialing System,” a credit card sized electronic device that 

stores an individual’s credit card information and frequently dialed telephone numbers.  Id. at *3.  

The defendants were informed that the device was intended to facilitate credit card calls from 

pay phones, by allowing the user to hold the device up to a telephone receiver allowing a small 

speaker on the device to “speak” the desired numbers and credit card information into the phone.   

Id. at *4.  

The defendants were also informed that Zonet produces network and connectivity 

devices, such as Ethernet cards and modems, and that Zonet’s PCMCIA Modem was the actual 

infringing device, which met the limitations of the claims. Id.  With that information, the court 

was charged with analyzing the sufficiency of the Complaint before Iqbal and before Colida, 

relying exclusively on McZeal.  Judge Payne concluded that Taltwell “need not specify which 

claims of the ‘660 patent have been performed by the allegedly infringing product.”   Taltwell, 

2007 U.S. Dist. LEXIS 93465, at *40.     
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Lest there be any doubt that Judge Payne’s views have been affected by the Supreme 

Court’s decision in Iqbal, the Court should know about a more recent case – Charter 

Communications Operating, LCC v. Verizon Communications, C.A. No 3:08cv850, (Jan. 14, 

2010).   In Charter, Judge Payne advised the parties, sua sponte, that their conclusory complaints 

were deficient in light of Twombly and Iqbal, and ordered both to amend.  Judge Payne observed: 

I’ve read through the pleadings, and it occurs to me that this is a case for you-all 
to start all over again and file a complaint that complies and counterclaims that 
comply with the requirements of Twombly and Iqbal.  The complaints are bare- 
boned and the counterclaims are bare-boned complaints.   They don’t tell anybody 
anything.  And there’s a long schedule in the discovery plan that basically allows 
five months from now to get to where you ought to be when you file a complaint.   
That is, identifying what it is that is infringed, why, how, and I’d like to know 
why that shouldn’t be done for Charter…. 

I recognize that the forms used in the federal books encourage this kind of 
pleading, but I don’t think it’s helpful.  I think that’s one of the things wrong with 
patent litigation.  We take too long to get someplace.   

Hearing Transcript at 4-5, (a copy of the entire transcript is attached as Exhibit A for the Court’s 

convenience).    

Needless to say, ActiveVideo’s reliance on Taltwell is out of date. 

4. Advanced Analogic Technologies, Inc. v. Kinetic Technologies, Inc. 2009 WL 
1974602 (N.D. Cal. July 8, 2009). 

 
Like the other cases relied upon by ActiveVideo, the Kinetic case predates the Federal 

Circuit’s decision in Colida.  Nonetheless, ActiveVideo relies upon Kinetic because the court 

refused to dismiss a complaint alleging direct infringement of a patent, once again relying upon 

McZeal.  Id. at *1.  But what ActiveVideo fails to tell the Court about Kinetic is that the Northern 

District of California court sustained the defendant’s motion to dismiss the portion of the 

complaint that claimed inducement and contributory infringement. Like in Kinetic, 

ActiveVideo’s claims here for inducement and contributory infringement are equally broad and 

for the same reasons should be dismissed.   

Case 2:10-cv-00248-RAJ -FBS   Document 26    Filed 07/06/10   Page 13 of 22



 

10 

To the extent KTI seeks dismissal of AATI’s claims of inducement and 
contributory infringement on the ground AATI has failed to allege direct 
infringement by a third party, the motion will be granted.  The only factual 
allegation in support of such claims is that KTI has made infringing products and 
then sold those infringing products to third parties….  AATI fails to allege, 
however, that any such third party has itself made, used, offered to sell or sold an 
infringing product.   

Id. (citation omitted).  

The court’s refusal to dismiss the claims of direct infringement were, once again, largely 

influenced by the Federal Circuit’s now outdated decision in McZeal.   

5. In re Papst Licensing GmbH & Co. KG Litig., 631 F. Supp. 2d 42 (D.D.C. 
2009). 

 
ActiveVideo relies upon the Papst case because the District of D.C. court denied a 

motion to dismiss on the grounds that the complaint failed to identify the accused device by 

product name in the complaint.  Papst again is distinguishable.  Verizon is not seeking dismissal 

of the ActiveVideo Complaint solely because it fails to identify the infringing device by product 

name. Verizon seeks dismissal of the complaint because it fails to identify any infringing device 

by any name and to specify how such alleged infringement occurs in order to permit Verizon to 

identify which systems and services, or portions thereof, are accused.  Generally, alleging that 

Verizon’s “FiOS system and services” infringe five patents is simply insufficient to “cross the 

bar” required by the plausibility standard.  It does nothing to inform Verizon which of its 

products infringe and how.  

Colida, 2009 WL 3172724, at *2, decided six months after Papst, held that the patentee’s 

amended complaint was deficient because it had “stated nothing about how the accused product 

… bears this [claimed] design or anything remotely similar to it.”  Papst is also materially 

distinguishable on its facts.   
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The original complaint in Papst alleged that “[T]he Sanyo Defendants have made, used, 

sold or offered to sell to numerous customers in the United States or have imported into the 

United States digital cameras which infringe the Patents in Suit.”  Papst, 631 F. Supp. 2d at 43.  

Based on this allegation, the court dismissed the original complaint for failure to state a claim 

“because it failed to include any [factual] information about the circumstances giving rise to the 

claim.” Id.  The plaintiff then filed a first amended complaint containing the same bare 

allegations against which the defendants again moved to dismiss.  At the hearing, on the motion, 

the plaintiff argued that it had previously given the defendant detailed claim charts showing 

element by element how the asserted claims in the patents read on the infringing digital cameras, 

such that dismissal was unwarranted.  Id. at 44. 

As a result, the court allowed yet another amendment to be filed, believing that the 

defendants had already been informed in considerable detail about what products infringed and 

how. Id.  In contrast here, ActiveVideo has not provided Verizon with any claim charts.  

Moreover, the second amended complaint named ten specific camera models that infringed. Id. 

at 45.  The complaint further described precisely how the infringing cameras infringed the 

asserted claims.   Below is one example from the plaintiff’s amended complaint: 

A USB command interpreter of the Sanyo Device … causes the Sanyo Device to 
send a signal to the Host PC, regardless of the analog image sensor or analog 
microphone(s) that are attached to the interface device, that the Sanyo Device is a 
Mass Storage device, … causing the host computer to communicate with the 
Sanyo Device as though it were a disk drive compatible with a SCSI command 
set.  

Id. at 46. 

The Papst Second Amended Complaint included other numerous specific allegations 

regarding infringement by alleging, for example that one camera, the Sanyo CG65, includes “a 

processor and executable code stored in a memory such that the Sanyo CG65 operates as a Mass 
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Storage device, a Media Transfer Protocol (MTP) device, or a video class device.” Id. at 45.  The 

Second Amended Complaint in Papst has very little in common with the broad conclusory 

allegations made in ActiveVideo’s Complaint, which mirrors the infringement allegation in the 

original – and deficient – Papst complaint.   

6. S.O.I. TEC Silicon on Insulator Technologies, S.A. v. MEMC Electronic 
Materials, Inc., Civ. No. 08-292-SLR, 2009 WL 423989 (D. Del. Feb. 20, 
2009). 

 
Once again, ActiveVideo cites the Court to a case decided prior to Colida and Iqbal, and 

when actually read, does little to support its position.  In S.O.I, Judge Robinson in the District of 

Delaware, relied upon McZeal, as it was the only post Twombly guidance available at the time.  

But Judge Robinson was clearly influenced by her “common sense” and experience, when she 

observed that the plaintiffs had already brought infringement claims against another competitor 

for the same process the defendant was now alleged to be using.  In that related case, the other 

competitor had been adjudicated to infringe some of the claims while others had been invalidated 

under the enablement doctrine.  S.O.I., 2009 WL 423989, at n.3.   

Those invalidated claims were eventually resubmitted to the United States Patent Office 

and eventually reissued. Id.  When that occurred, the defendant (MEMC) actually intervened in 

the proceedings before the patent office as a licensee of the defendant in the companion case.  Id. 

Because the Delaware district court was of the view that Defendants were already 

adequately informed about the details of what products infringed and how, the court declined to 

dismiss the case.   Id. 

7.  Mallinckrodt, Inc. v. E-Z-EM Inc., 670 F. Supp. 2d 349 (D. Del. 2009). 

Although this case was decided after Colida, the court chose not to rely upon it, citing 

only McZeal.  But once again, there are mitigating facts that clearly influenced Judge Farnan’s 
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holding.   The parties were already litigating a companion case against each other in Texas over a 

related patent pertaining to the same general technology. Id. at 351.  More important still, 

although the motion to dismiss the allegations of direct infringement was denied, the motion to 

dismiss the allegations of indirect infringement and inducing infringement was granted.  Id. at 

354-55. 

C. VERIZON'S COMPLAINT AGAINST CABLEVISON IS IRRELEVANT 
TO THE COURT’S ANALYSIS 

ActiveVideo offers up a red-herring argument that Verizon’s complaint against 

Cablevision is no more specific in its infringement allegations than ActiveVideo’s here.  

However, ActiveVideo fails to inform the Court that Verizon had multiple meetings with 

Cablevision prior to commencing the litigation where it provided Cablevision with detailed claim 

charts as to the specific products and services of Cablevision that infringe some of the asserted 

Verizon patents.   

Further, the Cablevision suit filed in Delaware was related to another case already 

pending before the International Trade Commission.  The case before the ITC had been pled in 

considerable detail.  Detailed, element-by-element claim charts for each patent and asserted 

claim were provided to Cablevision.  All of the Verizon patents asserted in the District of 

Delaware case against Cablevision had been charted in detail for Cablevision.  And, unlike 

Verizon here, Cablevision also had the right to ask that the Delaware district court case be stayed 

pending the completion of the ITC action (and, upon the parties’ agreement, the Delaware court 

has, in fact, entered such a stay),  particularly because the district court case will likely be 

conformed to the results of the ITC action.  Therefore, all of the Verizon patents asserted in the 

District of Delaware case against Cablevision had been charted in detail for Cablevision.   
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As a result, it is reasonable to assume that, on these facts, Cablevision decided not to 

pursue a motion to dismiss in Delaware.  And that is why Twombly/Iqbal subscribe to the view 

that each case is to be decided on its own context and facts.    

III. CONCLUSION 

ActiveVideo’s response to Verizon’s motion to dismiss has misled the Court at virtually 

every turn.  It argues that Twombly and Iqbal have no application to patent cases, when plainly 

the Supreme Court has ruled otherwise.  It cites the Court to cases that either predate the Iqbal 

decision, or are otherwise distinguishable on their facts.  And it makes ad hominem attacks on 

the reasons for Verizon’s motion, suggesting that delay is Verizon’s only motivation, which is 

not the case. 

The truth is that requiring plaintiffs to allege patent infringement with some level of 

specificity as Judge Payne observed in the Charter case, will do just the opposite, expediting the 

process and increase efficiency.  Specific allegations will narrow the issues early on, and make 

early initial required disclosures of witnesses and documents more meaningful.  Perhaps most 

important, pleading with specificity will reduce the enormous expense of these trials, both for the 

public and for the litigants involved.  

When a plaintiff has properly performed its Rule 11 pre-filing investigation it should 

already have accumulated the necessary facts to show “plausible grounds” that a defendant has 

infringed at least one claim of the patent.  To require this same level of specificity should not be 

a material burden.  As the Federal Circuit has held, a plaintiff’s counsel must “at a bare 

minimum, apply the claims of each and every patent that is being brought into the lawsuit to an 

accused device and conclude that there is a reasonable basis for a finding of infringement of at 

least one claim of each patent so asserted.”  See View Engineering Inc., v. Robotic Vision Sys., 

Inc., 208 F.3d 981, 986 (Fed. Cir. 2000). 
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As the Federal Circuit has made clear, the law of the applicable circuit applies here; yet 

ActiveVideo’s response ignores the seminal case from the Fourth Circuit, which holds: 

To discount such unadorned conclusory allegations, “a court considering a motion 
to dismiss can choose to begin by identifying pleadings that, because they are no 
more than conclusions, are not entitled to the assumption of truth.”  

  Francis v. Giocomelli, 588 F.3d 186, 193 (4th Cir. 2009) (quoting Iqbal, 129 S. Ct. at 1950).  

The legal conclusions masquerading as factual allegations in ActiveVideo’s complaint, 

fail to state a claim upon which relief can be granted likewise merit this Court’s dismissal.  

For all of the reasons articulated by its Motion and Supporting Memoranda, Verizon 

respectfully asks that its Motion to Dismiss be granted. 

 

Dated:  July 6, 2010 Respectfully submitted, 

VERIZON COMMUNICATIONS INC.,  
VERIZON SERVICES CORP.,  
VERIZON VIRGINIA INC. and  
VERIZON SOUTH INC. 
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